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W hose Property Is It Anyway?

5/ Uses of a creator’s
work where he/she may

be unaware of it 1/ Some universities assert rights over UG
_ _ student IP. Conditions imposed on PhD
e.g. licensing; orphan students to deposit e-copies of their theses
works; commercial
digitization

4/ Conditions imposed -
on making research 2/ Institutional

outputs eligible for “mandates” for
important exercises academic authors to

publish in repositories
e.g. UK REF 2020

3/ Conditions
attaching to
publication and
prescriptive re-us
of publically
funded research

Whose Property Should It Be
Anyway?



The UK’s Recent IP Journey...

Government ,
Consultation on Implementation of
- L Reform of Amended/New
Digttal Britain Copvriaht Law Exceptions, June-
Report, 2009 2%/119_2014 ! October 2014
Hargreaves Orphan_ Works
Independent Enterprise And Regulations, b
Govv_ers Review of IP and Regulatory October 2014
Review Growth, May Reform Act,
of IP. 2006 2011 2013
Institutional 1. Finch Report,
OA Mandates, June 2012 _
1990s - 2. RCUK OA Policy for open access
Policy, July in the post-2014
2012: revised Research Excellence
March 2013 Framework, March

2014



Copyright Barriers to Cross -Border Research S versity

orf ABERDEEN

« Territorial nature of copyright

* Lack of actual EU copyright harmonisation on the ground:

* 28 national jurisdictions; inconsistent implementation; or no
Implementation of some provisions at all in some Member States

» EXceptions are not extensive enough for contemporary
research needs and collaborations

e Licensing is not always the most appropriate solution

* Lack of certainty is an inhibiting factor on research |
collaboration, sharing, cross- border flows of information etc

o Grey areas between scope of exceptions and effect of
contracts, subscriptions etc

* “New”research activities may not be covered by existing
exceptions:

« ...and licensing solutions may not be forthcoming

bra
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Recent Reforms to UK Copyright Law
Affectlng Research and Researchers




Suiyoeal pue yoieasal ul sYJOomJoasn/uoileionb isiseasae|y e

puey uilssodind ayl.oy
9|ge3lnsjunowe s|geuoseal

e Buisn Ajuoingasodind Aue
Jojuollelonb s19A02 05| MON

v10C 12q000 T 13YV

FIEINEY
PUR WSIDILD, PaISA0DAJUQ

¥10Z aunf T a.10jeg

pue wsidi ‘uonejonb
10j8uljeap Jie4 0§’s
uondaixy

syJom1ysuuAdoo Jjoselio8aled papn|oxs Ajlsnoinaid o3 Aialoe yoseassl Jo}BUIAdodSpusIX] e

2PLI2A0 |BENJOEIIUOD ON

2PLLI2AO |EN]JOEBIIUOD)

sasodind |eloJawwod-uop

sasodind |eloJawwod-uop

jusawasuee

|eaiydessodAy pue
s}seapeoldq ‘sw|l ‘ssulpiooal
punos !s)yJoMmdl3Isie pue
‘leaisnw ‘o13ewelp ‘Alelaln

v10Z aunf T Jaly

JuswaBuelle |esiydessodAy
pue s)yJomoalisiye
‘leaisnw ‘o13ewelp ‘Alelall

Apnjsajeand

10 yaieasau jo sasodind

9y} J0j3uljeap l1e4 gz’s
uondaing

v10¢ aunf T 21049




s)Jom papn|oxa Ajsnolnaid 03 $S920B YdIeasal Sasealdu| e

2PLUISA0 |ENJOBIIUOCI ON

2PLJ2A0 |BENJOBRIIUOD

siyseopeo.q puesgulpiodal suoileJisnj|i
pPUNOS ‘SW|i} SBPN|OUl MON 8uiAuedwoooe papnjouj
JJoMm

ydom

paysiignd Aue jo pedjosjoym

Jo‘spiHe |eusnoljoAjddng
¥10¢ aun( T 19yy

J13SIHEB IO |BDISNW Dl3eWeRlp
‘Adesall| e Jjo ped Josjoymayl
Jo‘spipe|eusnol ejoAlddng

salleaql|
19Y3o 104 3ulAdo) TS
uondaixy

¥10Z aun( T 31049

sanssiAll|1qissadoe Jo a3uUeRl SpPIM B Y1IM SI8Yl0 puB sIaydieasalliyauaq ||IM e

INdL/INHdSssaippejousao(
3pPIJIDA0 |ENIORIIUOD ON

SPLII2A0 |ENJOBIIUOCD

syJomiysiiAdoo jo
salloSajed ||e olmousal|ddy

SYJOM D13SIME JO [BDISNW
‘J13eWelp ‘AJRla}l| 03PaUILIUOD)

SHJOM
03155820k |enba Sunnuansad
sjuswJiiedwi 0l pauapippn

10z aunf T Jayyy

sjusuwlieduw|
[ENSIA YIM 2504} 01 pelolilsay

Sal}|Igesip yum siasn
10} 531d 02 3|q155322Y T£°S
uondaiy

¥10Z aun( T 31049




UOIIRJISIUIWPE JO USPJINgG PUB SISOD30NPaY e

SHJOM odeasal 0] 55220k asealoUul ||[IN, e

SpIIBAO |ENIDBIIUODI ON
s1soo Ajddns
Aed o1aaey1ousaop iasn

3pPLIIBAO |BNORIIUOD)
sisod Ajddns Aed o3 Jasn

annduosald os
jouing pasinbaisuolleie|pa

wJo4 uoijeiepaq
Aloiniels paquiosald

Apnisajeand
Josasodind |eloJaWLODd-UoN

Apnis ajeand
Josasodind |eloJawWOd-UoN

y4omiysuAdoo
eJo uoiyodoud ajgeuoseay

Y40M [eoIsnwl
Jooijewelp ‘Adesayljejo
Hedio‘|esipoliad eulapipy

Aseuqijyyoad yojioN

«2leIql|
paqliosald, oypaljddy
YT0Z 2unf T ai1ojag

sJasn
Aseuaqi) o) Sulhdo) yey's
uopndaixy

PTOZ aunf T 18y

syJom papn|oxa Ajsnoinald 03 ssadde yoieasalsasealdululedy e

9PMJIBA0 |ENIDRIIUOD ON
s}seopeolq puessulpiodal
punos ‘swjiy Suipnjoul syJom
3YyS1uAdoo ||e S13A0D MON

SPIIIBA0 [ENJDEBIIUOD
SyJom |edisnw
Joonewelp ‘Adessyi|AjuQ

uoI303]|02 JUsuew.ad
syl ulwsalluesuiAdo)

v10Z aunf T Jayyy

uo13129]|02
jusuewlad ayl uiwall
ue JoAdoo a|3uls esyew p|no)

10z 3un( T alojag

uoljentasaid jealydie
pueAiseuaql| 10j8ulAdo) zg's
uondaixy




Je3ajoun s1 uoi1daoxa s1Y3 J0 3d02S [B12J9WWOI-UOU/|BIDISWWOI Y| 4 uyx @
S)JOM 01 SS300B BARY OYM

slayaldeasal JO l=2quWnu 2yl =5ealdUl pue um._m_r_u._m_m_mm.h JOJ SHJOM 01552200 a5EBaDUl||IN\ e

1sixa Aayl susym swialsuisuadi| yym Ajdwod 1snw ssadoy

«xx ApNIsSa1eAld Jo yoieasal Jod

palinboe A[[njme| uaag aney 3sNW SYI0AN

21Is sasiwauid ayy
-UO ‘S|euUlW.J]a] pa1edIpsSp UO PaM3IA3Q UBD UOIID3||0D Ul SWay| UO S|eulw.ia) paljedipap uo
aAlyale Jownasnw ‘Alelql) a|qissadoe Ajjeaignd e uo4 | ajgejieae sydom Sunjelal g0b'S

¥T0Z aunf T 194y uondaixg mapn

JUS3uU0D palesauas-iasn 'S'a — Yoleasal Jo syoadseswos}yauagie|n e

ayansed ‘Apoued
‘ainjeslied jo sasodind
JoeJluod Aq uasppllaAo g louue) 9y} 10j3uijeap Je4 YOE's
10T 13q010 I}V uondainy maN

0l ssS=20e2AkY siayaleasal SHJOM 10 mm_n__}u.mm_mmm_._uc_ L

ydomiysuAdoo Ajuo sydom |eaIsnw Jo S)Jom
JosadAy||e 18A00 01 papUBIXT oinewelp ‘Adesayijoypaljddy | paysiigndun jo3uiAdo) s¢'s
¥10Z dunf T B3y ¥T0Z dunf T 210j2g uondaixg




¢218 uonuanuo?) suiag ‘me N3 yum Ajdwoos
uoIldadxa ue pip puy ¢ 4351 JO JJ0M UOIIN|OS Y B pjnod

éApnis a1eaud pue youeasal
1o} uondsoxas ayl sspun 3|qissiwiad Apealje Q] SWOS SEAN

250N |BI2IaWILLO]

ue se paijojdxa Ajjuaidiyns uaaq iou sey QgL jo Suisuaan

-UOU pUE [BI2J3WWOD U33M1aq 3pIAIp 3yl Suidiojus noge epnoduwi
LJ3IUOD PUB {$3SN [BI2JSWILWOD 0] UOISUSIX3 INOQE UJ3duo) 0S|B 2JB $3SN [BI2JSWWOD INgG SUl} S| 35N [BI2JSWIWOI-UON
uondaixa ue 03 anljeUIS]|E Quaniyye

10 s1euoiuodouad ‘3ge|eas 10U sI QL 104 SUIsua21| JUSND

QL 03 122lgns 3q 03 y4om 1yl
juem jou pip Aayl 413N w ysignd Jou 3ySiw siaydieasay

QL 10} ,3=3dew,, e [0I13U0D O} 3[qe 3 p|NOYS 3UC-0N

Buisuadi| anyda)|od Aq passalppe
aq os|e Ajjeizuajod pjnoa pue moj| sem NJL 104 puewag

Yyoseasal 1o} soidol/sease mau salyuap|

EERIER]]
[2pow Suidojanap sem uonLIDOSSY SI2YsIgnd INIS

[|E 18 panuuad
1,UseM 1 10 JNJL uo AjSpIm paLieA SUOIIIPUOD [EN1DEIIUOD

s1aselep Jayy o ,Suipmeld pasijelauss pasoddo sispjoy
-syysiy “Ajsreudosddeur pasn ao paleand aq ySiw jeualey

219|dwod 10U U310 ale s1aseleq

=W =3E] pip
yolym spaepuels pue saunpadoud mojjo) 01 Auessadausem
1 Inq WAL 4o} sisenbal jo Auolew syl pajuelsd siaysijgnd

Yoieasal suqiyul
sIy3 pue |A@L op 01 suoissiwiad 188 01 Aj3sod pue ynaQg

uondadxa ue 01 anlleulal|e
ue se paijojdxa Ajjua1214ns uaaq 1ou sey QgL $o Suisuadn

QL J0 3dueape ul synsal/sanianoe Ajinads
01 Aypigeur Jo Aundiquie siyl yum 2dod 10u op s30uU221|
pue — J1e3|oun 2q ued |\Qg] woly 281swsa yIiw 1eymn

suoIIn|os
Buisuadi| 1ayjo pue dojanap 03 3w} 210w papasau pue gL

}o Buisuadi| 1o} suonn|os uo Supom aie siap|oy-s1ysiy

uondaing ay3 3sujese syuawnsay

spouad awi] pue s}asejep agie|
Aan ssosoe suwiened ‘sdiysuonejss ‘suoijosuuod ‘sageyul)

10) Buiyoueas Ag Auanodsip a8pajmouny fydieasal sa10Wold

uondaix3 ayi 10} sjuawnday

sisA|eue ejep pue 1x3} 10} uoijdaaxg maN




The UK'’s TDA Exception

29A Copies for text and data analysis for non-commercial research

(1) The making of a copy of a work by a person who has lawful access to the work does not infringe copyright in the work
provided that—
(a) the copy is made in order that a person who has lawful access to the work may carry out a computational analysis of anything
recorded in the work for the sole purpose of research for a non-commercial purpose, and
(b) the copyis accompanied by a sufficient acknowledgement (unless this would be impossible for reasons of practicality or
otherwise).

(2) Where a copy of a work has been made under this section, copyright in the work is infringed if—
(a) the copy is transferred to any other person, except where the transfer is authorised by the copyright owner, or
(b) the copy is used for any purpose other than that mentioned in subsection (1)(a), except where the use Is authorised by the
copyright owner.

(3) If a copy made under this section is subsequently dealt with—
(a) it is to be treated as an infringing copy for the purposes of that dealing, and
(b) if that dealing infringes copyright, it is to be treated as an infringing copy for all subsequent purposes.

(4) In subsection (3) “dealt with” means sold or let for hire, or offered or exposed for sale or hire.

(5) To the extent that a term of a contract purports to prevent or restrict the making of a copy which, by virtue of this section, would not
infringe copyright, that term is unenforceable.



Proposal for an EU -wide TDM Exception = ussm

 Main elements:
e exception mandatory in all EU Member States
« grounded in the Information Society and Database Directives

« applies where the purpose is “mainly” scientific research and
to broad instances of “scientific research”

« for non-commercial purposes

 sufficient acknowledgement of sources/authors would be
discretionary

« would not apply to tools constructed for data analysis
e users must have lawful access to the data

« would not apply where TDM outputs substitute for the pre-
existing works/databases

Library

Special Collections www.abdn.ac.uk/library/
and Museums



The “Contract Override”  Provision S umesy

* Does it affect prior-existing contracts?

» especially where contractual grant does not mention permitted acts under the
reforms or

« does it only apply to acts under the new exceptions?
* not made explicit in the implementation measures — but could have been

 Isitaneeded —unnecessary restriction on freedom to contract?

 Does not apply to some existing UK exceptions: problematical if a
contract refers to both existing and new permitted acts

 How will the courts deal with unenforceable terms a nd the rest of
the contract? (the “blue pencil test”)
 What about contracts governed by foreign laws?
e Contracts may need to be drafted with severance in mind.:
* more careful drafting by libraries or their negotiators
e more scrutiny by libraries or their negotiators

e probably longer and more detailed — contract clauses should not be inter-
dependent

2
Library .
Special Collections www.abdn.ac.uk/library/

o= and Museums
4




General Effects on Research S umesy

* |Intended to make UK research base more
competitive, creative, innovative and accessible

e |Increase In access to sources/resources for UK
researchers

« But there are benefits for non -UK researchers
where appropriate (e.g. inter- library loan;
personal visits to research libraries etc)

 May be some benefits for some aspects of
cross-border research collaboration, e.g. TDA

e Some reductions in administrative
Issues/burden for libraries

Library .
ecial Collections www.abdn.ac.uk/library/
useums

Sp
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Access to Copyright/Out-of Commerce Orphan

i
=i UNIVERSITY

WOI’kS N oF ABERDEEN
« Why?

o Access for individual researchers

e Uniting associated dispersed items/collections
 Faclilitates cross border research
o Fulfils public/heritage missions of cultural institutions
e Preservation

e How?
 International exception to copyright
e National licensing schemes

e Combination of above

brary

Li .
Special Collections www.abdn.ac.uk/library/
and Museums




Access to Copyright/Out-of Commerce Orphan

L.
=i UNIVERSITY

WOI’kS Y of ABERDEEN

e |Ssues

* Exception vs licensing polarisation
e Playing field is not level
« Mutual recognition of national/domestic schemes

e Costs/terms of licensing schemes

brary

Li .
Special Collections www.abdn.ac.uk/library/
and Museums
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Copyright, Designs and Patents Act 1988

16.— The acts restricted by copyright in a work.
(1) The owner of the copyright in a work has, in accordance with the following provisions of this Chapter, the
exclusive right to do the following acts in the United Kingdom—

(a) to copy the work;

(b) to issue copies of the work to the public;

(ba) to rent or lend the work to the public;

(c) to perform, show or play the work in public;

(d) to communicate the work to the public;

(e) to make an adaptation of the work or do any of the above in relation to an adaptation;

and those acts are referred to in this Part as the “acts restricted by the copyright”.

(2) Copyright in a work is infringed by a person who without the licence of the copyright owner does, or authorises
another to do, any of the acts restricted by the copyright.

 The UK Scheme on Orphan Works
e |s it compatible with EU law?

e Does actually it comply with UK law?
— could/should it also have been implemented differdly?

e \What will be the role of Directive 2012/28 in the UK?
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Open Access to Research Outputs — #ugssn

 Major national and international agendas around
access to research outputs, especially publically
funded research

* |In UK In recent years, two main routes for making
research outputs open access:

e Gold OA

e article processing charges; publisher makes version of
record freely and openly available on day of publication

e Green OA

e author’s accepted manuscript for compliance with
funding mandates

* need to publish under CC-BY licence

Library .
ecial Collections www.abdn.ac.uk/library/

Sp
and Museums
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A Thought on Author’s Drafts... P

* Under UK law copyrights in substantially similar previous drafts
of a work automatically pass to the assignee, otherwise:

 the economic value of the final work would be significantly
undermined by availability of substantially similar drafts

 substantiality and rights associated with copyright are undermined

« UK legal authority for this position dates from 1920! “...when an
author writes two works the second of which is derivative from and
reproduces original matter contained in the first, and then assigns the
copyright in his second work nominatim, he thereby assigns the
copyright not only in his second work but in every such part of his first
work as was incorporated in his second work.”

e some potential implications for Green OA...potentially...

* but not where an author has formally licensed back rights to do
specific things with the final author draft

 if Green route is being closed down — what should/can be done?

bry
pect
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Whose Property Is It Anyway? o

 The complexity of copyright is not to be underestimated

e Authors should indeed move away from thoughtless routine
assignment of copyright - but they’ve been asked to do so for
years...(will they change now..?!)

» e.g. carefully crafted back licences; can publishers prove ownership
of copyright for older works anyway?; do publishers demonstrate
ownership when issuing take-down requests?

* not all jurisdictions have assignmentin common law style

e assignment has had a bad press — more consideration needed to
using it more creatively and flexibly...or a sectoral “licence to publish”

 universities should look for collective solutions to the real problem...
“Whose Property Is It Anyway?”

e Or should that be — “Whose Property Should It be Anyway?” ...

brary
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W hose Property Is It Anyway?

5/ Uses of a creator’s
work where he/she may

be unaware of it 1/ Some universities assert rights over UG
_ _ student IP. Conditions imposed on PhD
e.g. licensing; orphan students to deposit e-copies of their theses
works; commercial
digitization

The key iIs —who
owns ( or should
own or manage?)

the rights
4/ Conditions imposed ' : A
on making research assoclated with “2/ Instltutlo”r1a|
outputs eligible for the IP... mandates” for
important exercises academic authors to

publish in repositories
e.g. UK REF 2020

3/ Conditions
attaching to
publication and
prescriptive re-us
of publically
funded research

Whose Property Should It Be
Anyway?



Questions



