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Whose Property Is It Anyway? How Do Changes to UK 
Copyright Law Enhance Access to Research and Stimulate 

Green Open Access to Scholarly Research Outputs? 



1/ Some universities assert rights over UG 
student IP. Conditions imposed on PhD 

students to deposit e-copies of their theses

2/ Institutional 
“mandates” for 

academic authors to 
publish in repositories

3/ Conditions 
attaching to 

publication and 
prescriptive re-use 

of publically 
funded research

4/ Conditions imposed 
on making research 
outputs eligible for 
important exercises

e.g. UK REF 2020

5/ Uses of a creator’s 
work where he/she may 

be unaware of it

e.g. licensing; orphan 
works; commercial 

digitization
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Whose Property Should It Be 
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• Territorial nature of copyright

• Lack of actual EU copyright harmonisation on the ground:

• 28 national jurisdictions; inconsistent implementation; or no 
implementation of some provisions at all in some Member States

• Exceptions are not extensive enough for contemporary 
research needs and collaborations

• Licensing is not always the most appropriate solution

• Lack of certainty is an inhibiting factor on research 
collaboration, sharing, cross- border flows of information etc

• Grey areas between scope of exceptions and effect of 
contracts, subscriptions etc

• “New” research activities may not be covered by existing 
exceptions:

• ...and licensing solutions may not be forthcoming

Copyright Barriers to Cross -Border Research



Recent Reforms to UK Copyright Law 
Affecting Research and Researchers













The UK’s TDA Exception
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Proposal for an EU -wide TDM Exception

• Main elements:
• exception mandatory in all EU Member States

• grounded in the Information Society and Database Directives

• applies where the purpose is “mainly” scientific research and 
to broad instances of “scientific research”

• for non-commercial purposes

• sufficient acknowledgement of sources/authors would be 
discretionary

• would not apply to tools constructed for data analysis

• users must have lawful access to the data

• would not apply where TDM outputs substitute for the pre-
existing works/databases
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The “Contract Override” Provision 

• Does it affect prior-existing contracts? 
• especially where contractual grant does not mention permitted acts under the 

reforms or

• does it only apply to acts under the new exceptions?

• not made explicit in the implementation measures – but could have been

• Is it a needed – unnecessary restriction on freedom to contract?

• Does not apply to some existing UK exceptions: problematical if a 
contract refers to both existing and new permitted acts

• How will the courts deal with unenforceable terms a nd the rest of 
the contract? (the “blue pencil test”)

• What about contracts governed by foreign laws?

• Contracts may need to be drafted with severance in mind:
• more careful drafting by libraries or their negotiators

• more scrutiny by libraries or their negotiators

• probably longer and more detailed – contract clauses should not be inter-
dependent
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General Effects on Research

• Intended to make UK research base more 
competitive, creative, innovative and accessible

• Increase in access to sources/resources for UK 
researchers

• But there are benefits for non -UK researchers 
where appropriate (e.g. inter- library loan; 
personal visits to research libraries etc)

• May be some benefits for some aspects of 
cross-border research collaboration, e.g. TDA

• Some reductions in administrative 
issues/burden for libraries



Legislative Developments in UK in 
Relation to Orphan Works
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Access to Copyright/Out-of Commerce Orphan 
Works
• Why?

• Access for individual researchers

• Uniting associated dispersed items/collections

• Facilitates cross border research

• Fulfils public/heritage missions of cultural institutions

• Preservation

• How?

• International exception to copyright

• National licensing schemes 

• Combination of above
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Access to Copyright/Out-of Commerce Orphan 
Works

• Issues

• Exception vs licensing polarisation

• Playing field is not level

• Mutual recognition of national/domestic schemes

• Costs/terms of licensing schemes





• The UK Scheme on Orphan Works
• Is it compatible with EU law?
• Does actually it comply with UK law?

– could/should it also have been implemented differently?

• What will be the role of Directive 2012/28 in the UK?



Research, Copyright and Open Access 
to Research Outputs in the UK



www.abdn.ac.uk/library/

Open Access to Research Outputs

• Major national and international agendas around 
access to research outputs, especially publically 
funded research

• In UK in recent years, two main routes for making 
research outputs open access:

• Gold OA

• article processing charges; publisher makes version of 
record freely and openly available on day of publication

• Green OA

• author’s accepted manuscript for compliance with 
funding mandates

• need to publish under CC-BY licence
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A Thought on Author’s Drafts…
• Under UK law copyrights in substantially similar previous drafts 

of a work automatically pass to the assignee, otherwise:

• the economic value of the final work would be significantly 
undermined by availability of substantially similar drafts

• substantiality and rights associated with copyright are undermined

• UK legal authority for this position dates from 1920! “…when an 
author writes two works the second of which is derivative from and 
reproduces original matter contained in the first, and then assigns the 
copyright in his second work nominatim, he thereby assigns the 
copyright not only in his second work but in every such part of his first 
work as was incorporated in his second work.”

• some potential implications for Green OA…potentially…

• but not where an author has formally licensed back rights to do 
specific things with the final author draft

• if Green route is being closed down – what should/can be done?
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Whose Property Is It Anyway?
• The complexity of copyright is not to be underestimated

• Authors should indeed move away from thoughtless routine 
assignment of copyright - but they’ve been asked to do so for 
years…(will they change now..?!)

• e.g.  carefully crafted back licences;  can publishers prove ownership 
of copyright for older works anyway?; do publishers demonstrate
ownership when issuing take-down requests?

• not all jurisdictions have assignment in common law style

• Or:

• assignment has had a bad press – more consideration needed to 
using it more creatively and flexibly…or a sectoral “licence to publish”

• universities should look for collective solutions to the real problem… 
“Whose Property Is It Anyway?”

• Or should that be – “Whose Property Should It be Anyway?” …
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The key is – who 
owns ( or should 
own or manage?) 

the rights 
associated with 

the IP…



Questions


